No. SD 24421

IN THE
M SSOURI COURT OF APPEALS
SQUTHERN DI STRI CT

KENNETH STELLWAGON,
Respondent
V.

DI RECTOR OF REVENUE, STATE OF M SSOURI,

Appel | ant .

Appeal fromthe Geene County Crcuit Court
The Honorabl e Mark Fitzsi nmons, Judge

RESPONDENT’ S BRI EF

M CHAEL BAKER

Attorney at Law

M ssouri Bar No. 19893

3432 Cul pepper Court, Suite A
Springfield, MO 65804

(417) 883-8200

(417) 883-3165 (Facsimle)

ATTORNEY FOR RESPONDENT



TABLE OF CONTENTS

Tabl e of

AUt hori Tl eS. . .
.............................................. 2

Juri sdictional

Stat eMBNt . . .
.................................... 3

St at enent  of

FaCt S. . .
........................................ 4
Poi nt Relied

O
.......................................... 5

Ar QUIMBNT . . L
.......................................................... 6
CoNCl UST ON. . .o
.......................................................... 8
Certificate of

S VI CB. .o



Conpl i ance

Certificate of



TABLE OF AUTHORI Tl ES

CASES

Hadl ock v. Director of Revenue, 860 S.W2d 335, 338 (M. banc.

Mur phy v. Carron, 536 S.W2d 30 (M. banc.

STATUTES

Secti on 302. 060(10) RSMb



JURI SDI CTI ONAL STATENMENT

Respondent adopts the Jurisdictional Statenent of

Appel | ant .



STATEMENT OF FACTS

Respondent concurs with Appellant’s Statenent of Facts
W th one exception. In paragraph one of Appellant’s Statenent
of Facts, the Appellant erroneously states that the legal file
shows that Respondent was represented by Counsel in his 1997
Muni ci pal DW case. Nowhere does it appear in the record that
t he Respondent was represented by Counsel or waived his right
to Counsel in the 1997 Municipal case. Wth this exception

Respondent agrees wth the Appellant’s Statenent of Facts.



PO NT RELI ED ON

The trial court did not err in setting aside the
Appel | ant’ s suspensi on of Respondent’s driver’s |icense and
the five year denial of Respondent’s driving privileges
because the Appellant failed to prove that in the Springfield
Muni ci pal DW conviction that Respondent either was
represented by an attorney or waived his right to an attorney
in witing as required by Section 302.060(10) R S. Mb. 2000.

Hadl ock v. Director of Revenue, 860 S.W2d 335, 338 (M. banc.

1993);

Murphy v. Carron, 536 S.W2d 30 (M. banc. 1976);

Section 302.060(10) RSMb 2000;

Section 302.535.1 RSMdb 2000.



ARGUVENT

The trial court did not err in setting aside the
Appel | ant’ s suspensi on of Respondent’s driver’s |icense and
the five year denial of Respondent’s driving privileges
because the Appellant failed to prove that in the Springfield
Muni ci pal DW conviction that Respondent either was
represented by an attorney or waived his right to an attorney
in witing as required by Section 302.060(10) R S. Mb. 2000.

Standard of Review. The Judgnent of the trial court wll

be affirnmed unless there is no substantial evidence to support
it; unless it is against the weight of the evidence; or unless
the trial court erroneously declares or applies the | aw

Mur phy v. Carron, 536 S.W2" 30 (M. banc. 1976).

The Appellant’s contention in this case, that he net his
burden of proof, is not supported by the record. In order for
an individual to be denied a driver’s |license for five (5)
years, the Director of Revenue nust show that the individua
has two (2) convictions within a five (5) year period. These
convi ctions nust be for driving while intoxicated in violation
of state law, or a county or municipal ordi nance where the

Judge in the case was an attorney and the Defendant was



represented by or waived the right to an attorney in witing.
Section 302.010(10) R S. M. 2000. In this case the 1997
conviction relied on by Appellant is a violation of a
muni ci pal ordinance (L.F. p.14). This being the case, it was
I ncunbent upon Appel lant to show that either the Respondent
was represented by an attorney or waived his right to an
attorney in witing. The record in this case does not show
either (L.F. p.15). The Appellant had the burden of proof.
Section 302.535.1 R S.Mb. 2000. In this case the Appellant
did not nake a prinma facie case to support his decision. 1In
this case the content of the business records of the
Departnment of Revenue did not show that Respondent had an
attorney or had waived his right to one in witing. The
Appel l ant attenpts to justify his decision by saying, “In
addi tion, when the form asks whet her the Defendant was
represented by counsel, the box beside the ‘yes’ response has
been checked.” (Appellant’s Brief, p.11 lines 17 and 18).
The copy of the legal file furnished Respondent does not show
this, and it could only be supplied by a guess or specul ati on.
This is not sufficient for Appellant’s burden of proof. |If

there was an anbi guity or discrepancy testinony expl aining



such, it should have been offered. Hadlock v. D rector of

Revenue, 860 S.W2d 335, 338 (M. banc. 1993).
Because the Appellant failed to neet his burden of proof,

the trial court’s decision should be affirned.



Because the tri al

subst ant i al

CONCLUSI ON

court’s judgnment was supported by

evi dence, was not agai nst the weight of the

evi dence, and did not msstate or msapply the law, it should

be affirned.

Respectfully submtted,

M CHAEL BAKER
M ssouri Bar No. 19893
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M chael Baker

Attorney at Law
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CERTI FI CATE OF SERVI CE
| hereby certify that two (2) copies of Respondent’s
brief was served on L. Anne Wckliffe, Assistant Attorney
General , 221 West High Street, 4'" Floor, P.O Box 899,
Jefferson Cty, Mssouri, 65102, by nmailing the sane, postage

prepaid, this___ day of February, 2002.

M CHAEL BAKER
M ssouri Bar No. 19893
ATTORNEY FOR RESPONDENT
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CERTI FI CATE OF COVPLI ANCE

|, Mchael Baker, hereby certify the follow ng:

That in filing Respondent’s brief, Respondent’s argunent
is not presented or nmintained for any inproper purpose and
that the |l egal contentions contained therein are warranted by
existing law and that there is evidentiary support in the
record and that any denials of factual contentions are
war rant ed on the evi dence.

That this brief conplies with the limtations contained
in Rule 84.06(b); and that the nunber of words in the brief
are 992 and the nunber of lines of nonospaced type are 200.
This was determ ned by using word and |ine count of the word
processi ng systemused in preparing the brief.

| further certify that the floppy disk submtted herein

was scanned for viruses and that it is virus-free.

M CHAEL BAKER
M ssouri Bar No. 19893
ATTORNEY FOR RESPONDENT
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